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Background 
A broad measure of federal law, the 
Servicemembers Civil Relief Act (“SCRA” or “the 
Act”),1 formerly the Sailors and Soldiers Civil 
Relief Act of 1940 (SSCRA),2 provides, among 
other civil protections, a general framework for 
taxation of armed services personnel and rules 
surrounding a servicemember’s state of residency 
when on active duty military assignment.3 
� e Military Spouse Residency Relief Act 
(“MSRRA”) amends SCRA to include protections 
for a servicemember’s civilian spouse relating 
to residency and income taxation.4 Together, 
these amended and new provisions provide 
more clarity surrounding the residency rules 
and taxation of a servicemember’s income in a 
nonresident state, and largely change how the 
civilian spouse’s income is taxed for state income 
tax purposes.

� ese federal law updates present a series 
of issues for practitioners assisting military 
personnel and their spouses with their state 

income tax returns. While the speci� c income tax 
and residency provisions of these Acts may only 
tangentially impact the completion of the federal 
income tax return, a tax practitioner must fully 
understand the taxpayer’s residency and sources 
of income reported on the federal return to 
understand the client’s full landscape of state tax-
� ling obligations when SCRA and MSRRA apply. 
� is article will present the federal residency and 
income tax provisions under SCRA and MSRRA 
that a tax professional should understand when 
assisting military tax clients and their spouses.

Federal Law 
Servicemembers Civil Relief Act5 
On December 19, 2003, President Bush signed the 
Servicemembers Civil Relief Act to help ease the 
economic and legal burdens on military personnel 
called to active duty status in Operation Iraqi 
Freedom. � e Act expands many of the previous 
law’s civil protections under SSCRA and covers 
all active duty servicemembers, reservists, and 
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members of the National Guard while on active 
duty. � e protection begins on the date of 
entering active duty and generally terminates 
within thirty to ninety days a� er the date of 
discharge from active duty.6 Jurisdiction of 
the Act reaches the United States, all states 
therein including political subdivisions, and all 
territory subject to the jurisdiction of the United 
States.7 Provisions under Sec. 571 of the Act 
address income tax and residency issues for tax 
purposes. Considered together, the provisions of 
Sec. 571 outlined below are meant to preclude 
the possibility that servicemembers will have 
their income taxed by both their home state and 
by the state where they are stationed. 

50 U.S.C. App. Sec. 571(a): RESIDENCE OR 
DOMICILE—A servicemember shall neither lose 
nor acquire a residence or domicile for purposes of 
taxation with respect to the person, personal prop-
erty, or income of the servicemember by reason 
of being absent or present in any tax jurisdiction 
of the United States solely in compliance with 
military orders.

50 U.S.C. App. Sec. 571(b): MILITARY SER-
VICE COMPENSATION—Compensation of 
a servicemember for military service shall not 
be deemed to be income for services performed 
or from sources within a tax jurisdiction of 
the United States if the servicemember is not a 
resident or domiciliary of the jurisdiction in which 
the servicemember is serving in compliance with 
military orders.

50 U.S.C. App. Sec. 571(d):  INCREASE OF 
TAX LIABILITY—A tax jurisdiction may not 
use the military compensation of a nonresident 
servicemember to increase the tax liability 
imposed on other income earned by the non-
resident servicemember or spouse8 subject to 
tax by the jurisdiction.

Federal law states that the servicemember 
“neither loses nor acquires a residence or 
domicile” for tax purposes by reason of his9 

military orders and station;10 the servicemem-
ber’s residency will remain the same as when 
he entered the military unless he takes proac-
tive and intentional steps to change it.11 O� en, 
a change in domicile occurs when the service-
member � les the necessary paperwork with the 
military, local, or municipal government o�  ce 
to establish a new state of legal residence.12 
Absent these proactive steps, the servicemem-
ber remains domiciled in his state of residence 
when he entered military service, and his active 
duty military pay does not become subject to 
tax in the active duty state.13 � e servicemem-
ber will continue to � le a resident state income 
tax return in his home state and his active duty 
military income is subject to tax on the home 
state tax return as dictated by that state’s laws.14  

If a service member is in another state due 
to military assignment or orders, he gener-
ally does not have to � le a nonresident return 
in that state unless he earns income in the 
nonresident state from non-military sources, 
such as from a second job.15 � e servicemem-
ber will be subject to tax in the nonresident 
state on any nonresident source income 
earned other than from active duty military 
sources. � us, income from a second job in 
the nonresident state is taxable in the nonresi-
dent state because that is where it is earned. 
SCRA, however, introduces a change in how 
this other income is taxed in the nonresident 
state; the servicemember’s active duty military 
income cannot have the e� ect of increasing 
the tax liability assessed on the other non-
military state income.16

In most states, tax liability is calculated 
using a nonresident income allocation ratio. 
States typically calculate a nonresident ratio 
by dividing the nonresident source income by 
the total federal income as follows: 

Calculation of this ratio will be de� ned by 
each state and is o� en calculated directly on the 

nonresident state’s base form or a supplemental 
schedule based on the state’s accounting method. 
� is ratio is used to prorate various state tax 
calculations for the nonresident taxpayer such 
as additions, subtractions, personal exemptions, 
dependent exemptions, state tax credits, and 
most importantly, state tax liability. 

To properly calculate the tax liability on 
the servicemember’s nonresident income and 
ensure the military income does not increase 
the nonresident tax liability, a practitioner must 
subtract the military wages from the nonresi-
dent state income amount (numerator) and 
sometimes from the federal income amount 
(denominator) of the equation.17  

For example, assume the following facts: 
•  Military taxpayer is domiciled in Virginia 

and stationed at a military base in 
New Jersey

•   Taxpayer active duty military wages = 
$40,000

•  Taxpayer W-2 wages from security detail 
job in New Jersey = $20,000

•  Total federal wages = $60,000

If military income is included in calcu-
lations, New Jersey tax liability = $590. If 
military income is excluded from calculations, 
New Jersey tax liability = $266 (Figure 1).

� e illustration shows that if military 
income is excluded from the federal income 
and state income of the nonresident income 
tax calculation, the taxpayer’s state tax liability 
is signi� cantly less than if the military income 
is only excluded from nonresident state-
sourced income. By removing the military 
income from the equation, the state complies 
with 50 U.S.C. App. Sec. 571(d).

Military Spouse Residency Relief 
Act (MSRRA)18

On November 11, 2009, President Obama 
signed the Military Spouse Residency Relief 
Act. � e MSRRA amends the SCRA by adding 
parallel residency and income tax provisions 
for the civilian spouse of a military member:

NR Ratio = Nonresident state-sourced income

                Total federal income
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50 U.S.C. App. Sec. 571(a)(2): SPOUSES—
A spouse of a servicemember shall neither 
lose nor acquire a residence or domicile for 
purposes of taxation with respect to the person, 
personal property, or income of the spouse by 
reason of being absent or present in any tax 
jurisdiction of the United States solely to be 
with the servicemember in compliance with the 
servicemember’s military orders if the residence 
or domicile, as the case may be, is the same for 
the servicemember and the spouse.

50 U.S.C. App. Sec. 571(c): INCOME OF A 
MILITARY SPOUSE—Income for services 
performed by the spouse of a servicemember 
shall not be deemed to be income for ser-
vices performed or from sources within a tax 
jurisdiction of the United States if the spouse 
is not a resident or domiciliary of the jurisdic-
tion in which the income is earned because the 
spouse is in the jurisdiction solely to be with 
the servicemember serving in compliance with 
military orders.

50 U.S.C. App. Sec. 571 (d): INCREASE OF 
TAX LIABILITY—A tax jurisdiction may not 
use the military compensation of a nonresident 
servicemember to increase the tax liability 
imposed on other income earned by the non-
resident servicemember or spouse subject to 
tax by the jurisdiction. (emphasis added)

�e MSRRA amends federal law to o�er the 
same residency retention protections to a 
servicemember’s spouse who leaves her home 
state to accompany her spouse on military 
orders as SCRA o�ers to servicemembers.19 
If the spouse maintained the same domicile 
as the servicemember prior to moving to 
the new state on military orders with the 
servicemember, the spouse’s home state 
remains unchanged unless she takes proac-
tive and intentional steps to change her place 
of domicile. If the spouse did not have the 
same domicile20 as the servicemember prior 
to moving to the new state on military orders, 
she is not a�orded protection under MSRRA.

MSRRA thus modi�es some basic rules of 
taxation with respect to military spouses when:

 1.  �e spouse earns income from services 
performed in a state where the spouse is 
present solely to be with the servicemem-
ber pursuant to military orders.21 

 2.  The state is not the spouse’s  
legal domicile. 

 3.  �e servicemember and spouse main-
tained the same domicile prior to moving 
pursuant to military orders. 

Under these circumstances, and pursu-
ant to 50 U.S.C. Sec. Sec. 571(a)(2) and (c), 
the civilian spouse will not be required to 
pay income taxes to the nonresident state 
on income earned for services rendered in 
the nonresident state. These two provi-
sions create a legal fiction for the spouse: 
even though the spouse actually may 
earn income in the nonresident state, 
the spouse’s income will be taxed in the 
spouse’s home state. Individual state laws 
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Figure 1. Calculating Tax Liability
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will govern the taxability of home state 
source income.22 Practitioners should note, 
however, that income from sources other 
than for personal services of the civilian 
spouse may remain taxable to the nonresi-
dent state according to the state’s rules of 
taxation as they apply to nonresidents.23  

A servicemember’s spouse who is in 
another state due to the servicemember’s 
military assignment or orders generally does 
not have to � le a nonresident return in that 
state unless she is seeking a refund of with-
holdings on the income she earned while 
in the nonresident state with the service-
member. For tax years 2009 and beyond, a 
military spouse should � le a new withhold-
ing form (W-4 or similar) with her employer, 
designating her domicile based upon speci� c 
residency facts and circumstances to avoid 
unnecessary tax withholding in the nonresi-
dent state. Nevertheless, tax professionals 
must accommodate the situation where a 
servicemember’s spouse is � ling to receive a 
refund from the nonresident state of income 
tax paid or withheld by error or oversight.

Just as for the military servicemember, 
to properly calculate the tax liability on the 
spouse’s nonresident income, a tax profes-
sional may need to subtract the servicemem-
ber’s military wages from the federal income 
amount (denominator) of the nonresident 
income ratio. MSRRA added language to 50 
U.S.C. Sec. 571(d) to extend this provision to 
the civilian spouse so that the servicemem-
ber’s income does not increase the tax liabil-
ity on any other income that may be taxed to 
the civilian spouse in the nonresident state. 

Additionally, since the spouse has no 
e� ective tax status in the nonresident state, 
the spouse’s earned income should be sub-
tracted from the nonresident state’s taxable 
income calculations.24 � is can be handled 
various ways on the state tax return. Some 
states remove the spouse’s income from the 
numerator of the nonresident income alloca-
tion ratio. Other states provide a subtraction 

line along with a speci� c code to subtract the 
spouse’s income from state taxable income. 
Practitioners should follow state instruc-
tions closely related to this adjustment to 
avoid audits of the tax return. If the state 
does not explicitly indicate where to make 
such an adjustment, a practitioner should 
attach an explanatory statement referencing 
SCRA/MSRRA to the return explaining any 
military civilian spouse adjustment made on 
the return. 

Issues Surrounding Exempt Income 
of the Military Spouse
Under SCRA, it is clear that military income 
of a nonresident servicemember is exempt 
from taxation and excluded from calculations 
impacting nonresident state tax liability. � e 
type of income received by the servicemember’s 
civilian spouse that is excluded from tax in a 
nonresident state under MSRRA is less clear, 
and states are not consistently interpreting 
the federal law.25 MSRRA exempts income 
for “services performed” by the spouse of a 
servicemember in the nonresident state.26 
� e federal de� nition of earned income and 
personal service income may vary depending 
on which provision of the Internal Revenue 
Code (IRC) one is applying, and MSRRA fails 
to speci� cally reference or adopt any particular 
IRC de� nition.27 

Using the federal de� nitions generally, 
personal service income typically includes 
wages, salaries, tips, commissions, and 
other compensation for services performed 
as an employee and subject to social secu-
rity tax. � ere is very little question that a 
civilian spouse’s wages, salaries, and other 
employee compensation should be consid-
ered as income earned from personal services 
under MSRRA. A spouse’s income from 
self-employment may or may not qualify for 
the exemption depending on whether it is 
deemed for “personal services” by the state.

Arguably, compensation of a sole pro-
prietor or a single member LLC provid-

ing personal services where the income is 
directly and solely attributable to services 
performed in the nonresident state by the 
spouse should be excluded under MSRRA 
and pursuant to general federal rules of 
personal service income. It appears the 
legislature uses personal service income 
in MSRRA Sec. 571(c) to ensure taxpayers 
do not try to exclude passive income from 
income taxation in the state in which they 
are living to comply with military orders. 
Consequently, passive income from rents, 
royalties, estates, trusts, or partnerships, 
which is not subject to social security tax, 
should not be eligible for the exclusion and 
should be sourced to the nonresident state. 

Thus, it behooves the tax practitioner to 
fully vet the nature of the income earned 
by the spouse and its connection to the 
nonresident state so that the income can 
be excluded on a state nonresident return 
or sourced to the home state, especially 
where a taxpayer is domiciled in a low- or 
no-tax state. Additionally, by understand-
ing the intent and tax exemptions afforded 
by SCRA and MSRRA, a tax professional 
may confidently exclude military income 
on the nonresident tax return, thus reduc-
ing military families’ state tax burdens. 
Asking specific questions about domicile, 
income sources and types, and military 
status when preparing a client’s federal tax 
return in anticipation of the client’s state 
tax obligations will help tax professionals 
best serve their military clients. EA

 About the Author:
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To learn more on this topic, join this discussion on the 
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Military Taxpayer Civilian Spouse

Residency Maintains home state of residency in state where 
he/she entered military service unless he/she takes 
proactive and intentional steps to change domicile.  
50 U.S.C. App. Sec. 571(a)

Maintains home state of residency if leaves home 
state to be with servicemember in compliance with 
military orders and taxpayer and spouse maintained 
same domicile in home state, unless he/she takes 
proactive and intentional steps to change domicile.  
50 U.S.C. App. Sec. 571(a)(2)

Income exempt from tax in nonresident state Military pay excluded from tax return in nonresident 
state. 50 U.S.C. App. Sec. 571 (b)

All income earned for “services performed,” such as 
W-2 wages, commissions, and tips, are exempt from 
income in nonresident state; self-employment income 
should be exempted if earned for personal services. 
50 U.S.C. App. Sec. 571(c)

Income taxable in nonresident state Non-military income earned while stationed in non-
resident state—e.g. income from a second civilian job 
remains taxable in nonresident state. 50 U.S.C. App. 
Sec. 571(b)

Passive income, lottery winnings, and income received 
for other than personal services remain taxable where 
earned. 50 U.S.C. App. Sec. 571(c)

Nonresident tax computation Military income cannot have effect of increasing tax 
liability on “other” non-military pay earned in nonresi-
dent state. 50 U.S.C. App. Sec. 571(d)

Military income cannot have effect of increasing tax 
liability on non-exempt income earned in nonresident 
state. 50 U.S.C. App. Sec. 571(d)

ENDNOTES
1 50 U.S.C. App. Secs. 501–596, Public Law 108–189 (enacted 
December 19, 2003), as amended through February 1, 2006.
2 Act of Oct. 17, 1940, Ch. 888, 54 Stat. 1178. 
3 50 U.S.C. App. Secs. 510 and 511. Title V of the Act, Taxes and 
Public Lands (50 U.S.C. App. Secs. 561–571), covers the broad 
spectrum of taxation rights under the law.
4 50 U.S.C. App. Secs. 595 & 571(a), Public Law 111-97 (enacted 
Nov. 11, 2009), retroactive to Jan. 1, 2009. 
5 50 U.S.C. App. Sec. 501.
6 50 U.S.C. App. Secs. 511(2)(A) and (3). 
7 50 U.S.C. App. Sec. 102(a). 
8 “or spouse” added by MSRRA.
9 Masculine pronouns will be used to refer to the servicemember 
and feminine pronouns to refer to the spouse throughout this 
article for simplicity.
10 50 U.S.C. App. Sec. 571(a).
11 Domicile is generally de�ned as the state in which a person 
has his or her permanent residence or intends to make his or her 
residence, as compared to where the person is living temporarily. 
Domicile depends on intent, location of a home where a person 
regularly sleeps, in addition to some other intentional conduct. 
12 Intentional acts to change domicile could be registering to 
vote in the new state, seeking a state driver’s license, etc. �e 
determination is fact-driven and is considered on a case-by-case 
basis based on the taxpayer’s intent and actions. 
13 50 U.S.C. App. Sec. 571(b). 
14 50 U.S.C. App. Sec. 571(b). A taxpayer’s domicile is o�en 

referred to as the taxpayer’s “home state” of record.
15 In some cases, taxes may be erroneously withheld for the non-
resident state for the military taxpayer, and the taxpayer may also 
need to �le a nonresident return for a refund of taxes withheld. 
16 50 U.S.C. App. Sec. 571(d).
17 �is general rule applies to states that start with federal 
adjusted gross income in arriving at state taxable income. In 
most “taxable income” states, where a state starts with federal 
taxable income as the starting point, the servicemember’s 
military income will not be subtracted from the federal 
income column when apportioning income. Additionally, 
based on the taxable income and tax liability calculations on 
the state’s tax return, some states may also require an income 
subtraction of the military income apart from the modi�-
cation in the allocation ratio. �is subtraction is typically 
documented clearly in the state’s instructions. Most states’ 
instructions provide for these modi�cations, but some states 
still do not provide su�cient guidance on how to comply with 
the federal law.
18 50 U.S.C. App. Secs. 595 & 571(a).
19 50 U.S.C. App. Sec. 571(a)(2).
20 Id.
21 50 U.S.C. App. Sec. 571(c).
22 50 U.S.C. App. Sec. 571(a)(2).
23 See infra Part III.
24 50 U.S.C. App. Sec. 571(c).
25 Most states currently do not address in their tax instructions 
or publications the exclusion of a military spouse’s business 
or trade income from taxation in the nonresident state under 

MSRRA. Consequently, it is likely that many civilian spouses 
are paying tax to a nonresident state that they are not obligated 
to pay under federal law. New York, however, speci�cally 
allows the nonresident spouse to exempt business or trade 
income earned in New York from New York taxable income as 
a nonresident spouse under MSRRA. See TSB-M-10(1)I (Jan. 
11, 2010). New York considers the business income as income 
“earned in New York”, which like wages, would be exempt 
from tax in the nonresident state under MSRRA. Similarly, 
Utah states that “all income of the spouse is exempt from Utah 
income tax.” See Utah Publication. 47. 
26 50 U.S.C. App. Sec. 571(c).
27 “Earned income” for federal EIC is de�ned under IRC Sec. 
32(c)(2)(A) as taxable “wages, salaries, tips, and other em-
ployee compensation, but only if such amounts are includ-
ible in gross income for the taxable year, plus the amount 
of the taxpayer’s net earnings from self-employment for the 
taxable year...”. �e foreign earned income exclusion and 
credit rules de�ne both personal service and earned income: 
“�e term ‘earned income’ means wages, salaries, or profes-
sional fees, and other amounts received as compensation for 
personal services actually rendered, but does not include 
that part of the compensation derived by the taxpayer for 
personal services rendered by him to a corporation which 
represents a distribution of earnings or pro�ts rather than 
a reasonable allowance as compensation for the personal ser-
vices actually rendered.” IRC Sec. 911(d)(2)(A). See also Reg. 
1.469-2T(c)(4)(i) which describes passive activity de�nitions 
of personal service income. 

SCRA/MSRRA QUICK REFERENCE

11Ja n ua r y  •  F e b r ua r y  2 013


