
Vol.29 No.3 May •  June 2011

The PTIN Bandwagon  •  Client Confi dentiality  •  Taking the Tax Court Exam

President’s Message  •  Letter from the EVP  •  Capital Corner
Letter to the IRS Oversight Board  •   PAC Attendance Roll  •  Filing Fraudulent Returns 

Call for NAEA Leaders  •  Call for Awards  •  Volunteer Thank You

MISTRUTH & CONSEQUENCES

Ethics 
CPE 

Test I
nsid

e!



1M ay  •  J u n e  2 011

WWW.NAEA.ORG • THE NATIONAL ASSOCIATION OF ENROLLED AGENTS

3  The Power of “Why Not?”
By Sherrill Trovato, EA

4  Letter from the EVP
By Mike Nelson, CAE

6   If You’re Not at the Table, 
You’re on the Menu
By Robert Kerr

8   Letter to the IRS 
Oversight Board

10 PAC Attendance Roll 

10  NAEA Education 
Foundation

24  Filing False and 
Fraudulent Returns 
By Steven R. Diamond, CPA

27 Call for NAEA Leaders

28  Call for Awards  

37 Ethics Home CPE Test

39  2011 NAEA National 
Conference Info & 
Registration

44 Volunteer Thank You

 EA Journal Staff
PUBLisHEr
Michael S. Nelson, CAE
mnelson@naea.org

Editor
Errol Quinn, EA
errol.quinn@tax.hrblock.com

 MANAGiNG Editor
Margaret Mitchell
mmitchell@naea.org

tEcHNicAL rEViEWEr
Richard B. Gardner, EA
rbgea@cox.net

tEcHNicAL rEViEWEr
Art Larson, EA
artlarson@earthlink.net

PUBLicAtioN dEsiGN
Bates Creative Group
info@batescreativegroup.com

Art dirEctor
Robby Prall
robbyp@batescreativegroup.com

GrAPHic dEsiGNEr
Darryl Sebro
darryl@batescreativegroup.com

 EA Journal (ISSN #1091-8256) is published bi-monthly for $68.00 per year (membership and associate dues include subscription price) by the National Association of Enrolled Agents, 1120 Connecticut Ave, NW, 
Suite 460, Washington, DC 20036, 202/822-6232, email: mmitchell@naea.org, online: www.naea.org. Periodicals postage paid at Washington, DC 20036 and at additional mailing offi  ces. Th is publication is designed 
to provide accurate and authoritative information on the subject matter covered. It is distributed with the understanding that neither the publisher nor the author is engaged in rendering specifi c legal, tax, or account-
ing advice or other professional services. Only a qualifi ed professional with all the facts at his or her disposal can determine the appropriateness of the application of any law to a given fact situation. If assistance is 
required, a competent professional should be consulted. © 2010 by the National Association of Enrolled Agents. Materials may not be reproduced without written permission. Postmaster: Send address changes to: 
 EA Journal, 1120 Connecticut Ave, NW, Suite 460, Washington, DC 20036.

12
(Mis)Truth & 

Consequences
By Aaron Blau, EA, CPA

16
Who Should Jump on 

the PTIN Bandwagon? 
By Alison Flores, JD

20
Client Confi dentiality

By Laura Strombom, EA

30
My Journey to Taking 

the U.S. Tax Court Exam 
By Geri Bowman, CPA Inside This Issue



M ay  •  J u n e  2 01116 M ay  •  J u n e  2 01116

BY ALISON FLORES, JD

W
H

O
 S

H
OULD JUMP ON

 T
H

E

P
TIN BANDWAGON

 ?

JD UL MU PO
H O

S N
T

O
H

H
W

E

?P
ONONO

?T OI GAGAN AWAWBBAB DWDWD AWAWA DWDWDN



17M ay  •  J u n e  2 011

I
n the beginning, it sounded like 
a simple task. You planned to 
refresh your PTIN because you 
prepare tax returns for a living. 
Th en the questions started rolling 
in. What about the associate you 
hired to prepare returns that you 
sign? What about your bookkeep-

er, administrative assistant, or summer intern? What 
if you sometimes call a retired colleague for advice? 
Do all of them need PTINs?

Under the new rules,1 any individual who is 
compensated for preparing—or assisting in the 
preparation of—all or substantially all of a tax return 
or claim for refund must have a PTIN. Because the 
defi nition of tax return preparer under the PTIN 
rules is a little diff erent than in other contexts, let’s 
take a look at the details and determine who needs a 
PTIN and what that means for your tax practice.

Signing Preparers
A signing tax return preparer is the individual tax 
return preparer who has the primary responsibility 
for the overall substantive accuracy of the prepara-
tion of the tax return or claim for refund.2 Signing 
tax return preparers must apply for or renew their 
PTIN and should include their PTIN on any IRS 
form containing a PTIN fi eld. 

Th e $50 penalty for failure to sign a tax return 
(including providing a PTIN) applies to signing 
preparers.

Nonsigning Preparers
Nonsigning preparers are individuals who prepare 
all or “substantially all” of a return. Just like a 
signing preparer, any individual who prepares all 
or substantially all of a tax return that is signed by 
someone else needs a PTIN.3 It is not always easy 
to tell when this line is crossed. 

An individual who is solely doing clerical work or 
data entry likely does not need a PTIN. 

 Example 1: Employee A, an individual employed 
by Tax Return Preparer B, assists B in answering 
telephone calls, making copies, inputting client tax 
information gathered by B into tax preparation 
soft ware, and using the computer to fi le electronic 
tax returns prepared by B. Although Employee A 
must exercise judgment regarding which data fi elds 
in the tax preparation soft ware to use, Employee 
A does not exercise any discretion or independent 
judgment as to the clients’ underlying tax positions. 
Employee A, therefore, merely provides clerical as-
sistance or incidental services and is not a tax return 
preparer required to apply for a PTIN.4

However, an individual who exercises discretion 
or independent judgment on underlying positions 
may be considered someone who prepares “substan-
tially all” of a tax return and needs to obtain a PTIN. 
Currently, the factors that can be used to determine 
whether an individual prepares “substantially all” of 
a tax return include: 

UNDER THE NEW RULES,1 ANY INDIVIDUAL WHO IS COMPENSATED 

for preparing—or assisting in the preparation of—all or substantially 

all of a tax return or claim for refund must have a PTIN.



M ay  •  J u n e  2 01118

(1)  the complexity of the work  
performed by the individual relative to the 
overall complexity of the tax return or claim 
for refund of tax; 

(2)  the dollar amount of the items  
of income, deductions, or losses attributable 
to the work performed by the individual 
relative to the total amount of income, de-
ductions, or losses required to be correctly 
reported on the tax return or claim for refund 
of tax; and 

(3)  the amount of tax or credit  
attributable to the work performed by the 
individual relative to the total tax liability 
required to be correctly reported on the tax 
return or claim for refund of tax. the prepara-
tion of a form, statement, or schedule, such 
as schedule eic, may constitute the prepara-
tion of all or substantially all of a tax return 
or claim for refund based on these factors.5

 Example 2. The facts are the same as in 
Example 1, except that Employee A also 
interviews Tax Return Preparer B’s clients 
and obtains from them information 
needed for the preparation of tax returns. 
Employee A determines the amount and 
character of entries on the returns and 
whether the information provided is suffi-
cient for purposes of preparing the returns. 
For at least some of B’s clients, Employee A 
obtains information and makes determi-
nations that constitute all or substantially 
all of the tax return. Employee A is a tax 
return preparer required to obtain a PTIN. 
Employee A is a tax return preparer even 
if A relies on tax preparation software to 
prepare the return.6

Individuals performing activities similar to 
Employee A in Example 2 will likely be pre-
paring all or substantially all of a tax return in 
some cases, and will need to obtain a PTIN.

Although the $50 penalty for failure to 
provide a PTIN on a tax return may not seem 
to apply to nonsigning preparers, the IRS 

indicates it might apply if the tax preparer pre-
pares or assists in preparing all or a substantial 
portion of a tax return.7 There could also be 
Circular 230 ramifications (discussed below) 
if someone prepares all or substantially all of a 
tax return without a PTIN. As pointed out at 
the start of this section, whether an individual 
is merely providing incidental services or has 
crossed over the line to become a nonsigning 
preparer is not always easy to determine. 

Provisional PTINs
Currently, any individual who is not an EA, 
CPA, attorney, enrolled actuary, or enrolled 
retirement plan agent (hereafter this group 
will be referred to as EAs, CPAs, and at-
torneys) is issued a provisional PTIN. These 
individuals may continue to renew their 
provisional PTIN until December 31, 2013, 
when they must pass a competency exam 
to become a registered tax return preparer 
(RTRP) in order to renew their PTIN and 
prepare returns. Once the IRS releases the 
competency exam (anticipated to occur this 
summer), the IRS will cease issuing new 
provisional PTINs and will require new tax 
preparers to pass the exam and suitability 
check before receiving a PTIN.8 

Preparers with a provisional PTIN will also 
be required to complete continuing education 
requirements and are subject to the duties and 
restrictions relating to practice before the IRS 
under Circular 230.9

Supervision Exception
Notice 2011-6 raises the possibility that a tax 
return preparer who is supervised by an EA, 
CPA, or attorney may obtain a PTIN without 
becoming an RTRP. Although a tax return 
preparer working under supervision would 
be required to obtain a PTIN in order to 
prepare all or substantially all of a tax return, 
the individual would not be subject to testing 
or continuing education requirements. An 
individual qualifies to obtain a PTIN under 
the supervision exception if: 

(1)  the individual is supervised by an ea, 
cpa, or attorney; 

(2)  the supervising professional signs  
the tax returns or claims for refund prepared 
by the individual; 

(3)  the individual is employed at the  
recognized firm, cpa firm, or law firm of the tax 
return preparer who signs the tax return; and 

(4)  the individual passes a tax compliance 
check and suitability check (performed by the 
irs as part of the ptin application process). 

A recognized firm is a partnership, pro-
fessional corporation, sole proprietorship, or 
any other association (other than a CPA firm 
or law firm) that has one or more employees 
lawfully engaged to practice before the IRS 
and is eighty percent or more owned by one 
or more EAs, CPAs, and attorneys.10

Whether a recognized firm will benefit 
from the supervision exception depends largely 
on its business model, current polices on con-
tinuing education for employees, and budget. 

Individuals Who Do Not Prepare 
Form 1040 Series Returns
The IRS anticipates that the first compe-
tency exam it releases will cover Form 1040 
series returns. An individual who prepares 
other returns (such as partnership, corpo-
ration, and payroll returns) may obtain a 
PTIN without passing a competency exam 
or taking continuing education if: 

(1)  the individual certifies  that he/she 
does not prepare, or assist in the preparation 
of, all or substantially all of any tax return or 
claim for refund covered by the competency 
exam; and 

(2)  the individual passes a tax compliance 
and suitability check (performed by the irs 
as part of the ptin application process).11

 
      Individuals who obtain a PTIN under this ex-
ception are also subject to the duties and restric-
tions relating to practice under Circular 230.12

WHO SHOULD JUMP ON THE  
PTIN BANDWAGON
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Age Requirement
An individual must be eighteen years or 
older to obtain a PTIN under the supervision 
exception or the non-1040 series exception.13 
Considering the summer intern, a high 
school student probably would not qualify 
for a PTIN because of age and should not 
be preparing all or substantially all of a tax 
return. A young intern could be tasked with 
clerical or data entry work that does not 
require discretion or independent judgment 
(See Example 1).

Some Forms Are Exempt from the 
PTIN Requirement
Any form submitted to the IRS is considered 
a tax return or claim for refund for PTIN 
purposes unless the IRS exempts it from the 
PTIN requirement.14 The IRS provided such 
a list in Notice 2011-6. The PTIN exempt list 
includes several families of forms, including 
the Form W-2 series, the Form 1098 series, 
the Form 1099 series, and the Form 5500 
series. It also contains other common forms 
such as Forms SS-8, W-7, 2848, 3115, 8809, 
and 8821.15 

In other words, if a tax return preparer 
only prepares returns contained in the PTIN 
exempt list, no PTIN is necessary. Alternatively, 
preparation of these forms may be delegated 
to someone in the office who is qualified to 
prepare the forms but does not have a PTIN. 

PTIN Rules Differ from Preparer 
Penalty Rules
It is important to note that the IRS took 
a completely different approach in earlier 
guidance in the context of preparer penalties. 
These penalties can be assessed on preparers 
for an understatement due to an unreasonable 
position or an understatement due to willful 
or reckless conduct.16 

In the preparer penalty arena, a tax 
return preparer can be subject to a penalty if 
he or she prepares all or a “substantial por-
tion” of the return. This wording is slightly 
different from the “substantially all” used in 
the PTIN context. For penalty purposes, a 
single tax entry may constitute a substantial 

portion of the tax required to be shown on 
a return. Factors to consider in determining 
whether a schedule, entry, or other portion 
of a return or claim for refund is a substan-
tial portion include: 

(a)   the size and complexity of the item 
relative to the taxpayer’s gross income; and 

(b)  the size of the understatement  
attributable to the item compared to the 
taxpayer’s reported tax liability.17 

The preparer penalty rules also contain a 
de minimis rule for nonsigning preparers18 
and an exception for “mechanical assistance” 
that the PTIN rules do not have. 

In Rev. Proc. 2009-11, the IRS divided tax 
forms into three different buckets for pur-
poses of preparer penalties. The first bucket, 
tax returns reporting a tax liability, contains 
forms that are always considered a return, 
such as the Form 1040 series. The second 
bucket, information returns and other docu-
ments, contains forms that are considered a 
return only if the information contained on 
them constitutes a substantial portion of the 
information on a return in bucket one (such 
as when a 1065 translates into a substantial 
portion of a partner’s 1040). The third bucket 
is for forms that are usually not considered 
a return for penalty purposes but could be 
considered as such if prepared willfully to 
understate tax or in reckless or intentional 
disregard of rules or regulations.19

This means that although an individual who 
does not have a PTIN may prepare some forms, 
the preparation of these forms could potentially 
subject the individual to preparer penalties. The 
opposite could also occur—an individual might 
escape a preparer penalty but get into trouble for 
failing to obtain a PTIN.

Potential Circular 230  
Ramifications
When the proposal to reduce the fee for EA 
applications and renewals was announced 
last December, the proposal indicated that 

all EAs would be required to obtain a PTIN 
(apparently, even if they did not prepare all 
or substantially all of a tax return).20 It is not 
certain exactly how this will play out for EAs 
who are renewing their enrollment or who are 
mid-term. This requirement was not in the 
proposed Circular 230 regulations released 
last August.21 However, the proposed Circular 
230 regulations would require RTRPs to pos-
sess a current PTIN.22

Because it is unclear how the rule requiring 
non-signing preparers to obtain a PTIN will 
ultimately be enforced, EAs who sign returns 
prepared by another individual would be well 
advised to retain documentation of that indi-
vidual’s PTIN.

Conclusion
The PTIN regime is brand new. As tax 
companies and the IRS begin to implement 
procedures, more questions will arise about 
whether an individual needs a PTIN as well as 
what kind of testing and CE are appropriate 
and feasible. We can expect additional guid-
ance in the months and years to come. EA
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