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By Gil Charney, CPA, CFP®

Your Questions Answered
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The old adage that there is nothing certain except death and taxes is still true, but 
there can be a great deal of uncertainty surrounding each of them. For example, we 
usually don’t know when, or how, a death may occur. Surviving family members,  

beneficiaries, and business partners may be caught off guard if the death is unexpected.  
In such a situation, they often do not know all the assets, liabilities, and income a decedent 
leaves behind upon death. The final return, the ongoing administration of the estate, and 
the distribution of income and assets to beneficiaries all have significant tax implications. 
Executors of estates who wind down an estate in an orderly manner may still be surprised 
to find an unexpected 1099 or creditor claim pop up out of nowhere. Following are some 
questions that can haunt a surviving family member or tax preparer after the decedent’s 
date of death.

A: Since the husband passed 
away in 2010, the debt 
cancelled in 2011 is taxable 
either to the decedent’s 

estate or to your client (the surviving 
spouse), depending on whether your cli-
ent’s name was on the credit card account 
and co-signed on the debt. 

When Cancellation of  
Debt Income Is Taxable  
to the Estate
If the surviving spouse did not co-sign on 
the credit card account, the cancellation 
of debt income (CODI) is taxable to 
the decedent’s estate. The CODI should 
be reported on the estate’s Form 1041 

(U.S. Income Tax Return for Estates and 
Trusts), or excluded by filing Form 982 
(Reduction of Tax Attributes Due to 
Discharge of Indebtedness (and Section 
1082 Basis Adjustment)) with Form 1041, 
and claiming one of the exclusions cited 
later. If the CODI is greater than the $600 
filing threshold for the estate’s 2011 Form 

Q: My client’s husband died in 2010. For tax year 2011, his credit card company issued 
him a 2011 Form 1099-C (Cancellation of Debt) showing his name and SSN. The client 

did not co-sign on the credit card account, and they did not live in a community property 
state. The client is the executor of his estate. The estate is still open, a 1041 has not been 
filed, there really isn’t any income in the estate, and the assets will barely cover the 
decedent’s funeral and medical expenses. How should the 1099-C be reported?

The Unavoidables—  
Death and Taxes

CANCELLATION OF DEBT IN DECEDENT’S NAME
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1041, the estate’s executor or administrator 
will need to file Form 1041 if the estate is 
still open using the estate’s EIN. All estate 
income and expenses beginning on the 
day after the decedent’s death until the 
estate is closed are reported on the estate’s 
Form 1041 under the estate’s EIN.

Note: The federal taxable estate is 
created automatically upon the death of an 
individual and includes all the assets and 
liabilities that are part of the probate estate 
under state law.

Under the insolvency exclusion, the 
estate may exclude the CODI to the ex-
tent the estate is insolvent (to the extent 
the estate liabilities exceed the FMV of 
all assets in the estate immediately before 
the debt was cancelled). The cancelled 
debt is included in the total of the estate’s 
liabilities for the purpose of determining 
the estate’s insolvency. 

If the estate was closed prior to the 
receipt of Form 1099-C, the estate is con-
sidered to be insolvent because liabilities 
exceed assets, which are zero. Therefore, 
CODI generally would not be taxable to the 
closed estate, and no Form 1041 would need 
to be filed for the cancellation of debt. 

Where Cancellation of Debt 
Income Is Taxable to the 
Surviving Spouse
If the deceased husband’s cancelled debt 
related to a credit card for which the client 
had co-signed and was personally liable, she 
is considered to have the CODI. If the credit 
card debt was personal debt (as opposed to 
business debt), she must report the cancelled 
debt on Form 1040 line 21 as “CODI.”

However, she may be able to exclude 
this income from gross income if one of the 
CODI exclusions applies. If she qualifies for 

an exclusion, she may exclude the CODI 
by filing Form 982 with her tax return. The 
exclusions available under IRC Sec. 108 
are listed in Part 1 of Form 982. The CODI 
exclusions available are for:

 (a) Debt in a title 11 bankruptcy  
case (including chapters 7, 11, and 13)
 (b) Debt to the extent of the taxpayer’s 
insolvency (not in a title 11 case)
(c) Qualified farm indebtedness
 (d) Qualified real property business 
indebtedness
 (e) Qualified principal residence  
indebtedness

The insolvency exclusion is the exclu-
sion most likely to apply to personal credit 
card debt.

If the client is not liable for the credit 
card debt, she would not report it on her 
individual income tax return.

A:If an estate receives a dis-
tribution from a qualified 
retirement plan or an IRA, 
the taxable portion of the dis-

tribution should be listed as “other income” 
on Line 8 of Form 1041. 

The amount that will ultimately be 
taxed to the estate depends on whether the 

estate has distributable net income (DNI) 
for the year and whether distributions 
were made (or were required to be made) 
by the estate to the beneficiaries. Taxable 
IRA distributions may be included in 
DNI, which is calculated on the top part 
of Schedule B (Form 1041). If any portion 
of the distribution is taxable to an estate 

beneficiary, the estate could then take a 
corresponding income distribution deduc-
tion, which is determined in the second 
part of Schedule B. This deduction cannot 
exceed DNI. 

By contrast, if the estate is not 
required to distribute the income, the 
IRA distribution will be taxed at the 
estate level. Because the estate has a much 
more compressed tax rate structure, the 
amount of taxes paid by the estate may 
be higher than the amount of taxes an 
individual beneficiary may have paid. For 
example, an estate with $5,000 in taxable 
income is taxed at 18 percent, as opposed 
to 10 percent for an individual.

Q: An estate received a distribution from an IRA. Does the 
full amount of the distribution become other income to 

the estate? The decedent did not have any basis in the IRA.

ESTATE RECEIVED DISTRIBUTION FROM AN IRA

Q: My client, the executor of his mother’s estate, received Form 1099-B (Proceeds from 
Broker and Barter Exchange Transactions) with the SSN of the decedent showing interest 

dividends and stock sales. Most of the stock sales were made after the date of death. However, 
the broker refuses to issue two separate 1099-Bs (one for before and the other for after date of 
death). How do I report this on the decedent’s final return and Form 1041? Also, all distributions 
from the decedent’s IRA are shown on a single 1099-R (Distributions From Pensions, Annuities, 

REPORTING IRD
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A:The trustee will need to 
determine how much of the 
capital gains are included 
in DNI before he or she can 

determine whether they may be allocated to 
beneficiaries on a Schedule K-1 (Form 1041) 
or whether they are considered part of trust 
principal and taxable on the trust income tax 
return (Form 1041). In most cases, this deter-
mination depends on the specific terms of the 
trust agreement and applicable state law.

More commonly, capital gains of 
nongrantor trusts are allocated entirely 
to principal (corpus). Internal Revenue 
Code Sec. 643(a)(3) states that capital 
gains are excluded from DNI to the extent 
that such gains are allocated to corpus and 
are not (A) paid, credited, or required  
to be distributed to any beneficiary 
during the taxable year, or (B) paid, 
permanently set aside, or to be used for 
charitable purposes.

In certain cases, the terms of the trust 
agreement may override this rule, but often 
the trust contains no specific provisions with 
regard to capital gains. If the trust is silent, 
state law typically treats capital gains as part 
of principal consistent with the definition of 
fiduciary accounting income in the Uniform 
Principal and Income Acts (UPIAs). UPIAs 
have been adopted by many states. 

As a result, the trust will normally need 
to pay the income tax associated with capi-
tal gains. It will report these transactions 
on Schedule D (Capital Gains and Losses; 
Form 1041). Part III of this form contains 
separate columns where the trustee may 
show which capital gains are allocated to 
the beneficiaries and which are allocated to 
the entity. These net capital gains (if any) 
are then reported on Line 4 of Form 1041. 
The trustee will then complete Schedule 
B (Form 1041) to calculate DNI and the 
income distribution deduction. 

A:If a Form 1099 belongs to 
a taxpayer who has died 
during the year, and the 
form is incorrect because 

it includes income paid both before and 
after death, the executor should attempt 
to obtain corrected Forms 1099, one that 
reports the income paid before death 
(under the decedent’s SSN), and the other 
that reports income paid after death (under 
the estate’s tax ID number). 

However, as these requests have already 
been made, and the payer will not issue 
corrected forms, a tax preparer can take 
the following steps:

•  Determine income paid through the 
date of death by looking at periodic 
statements issued by the payer. 

•  List the entire amount shown on Form 
1099 on the appropriate schedule of 
the decedent’s Form 1040. 

•  On a separate line, subtract the income 
that does not belong to the decedent 
(because it was paid after death). Label 
the subtraction “Nominee Distribution.” 

•  Issue Form 1099 (for the amount sub-
tracted) to the nominee (the decedent’s 
estate, trust, or other beneficiary) for 
that amount because it was paid after 
death. Also, file Form 1096 (Annual 
Summary and Transmittal of U.S. In-
formation Returns) and the 1099 with 
the IRS. 

These nominee reporting rules should 
apply to both the Form 1099-B and the 

Form 1099-R received by the taxpayer. Any 
amount that was not paid until after the 
decedent’s death should not be reported on 
the final Form 1040. 

Note that only income earned on assets 
passing through the probate estate are 
included on the estate income tax return 
(Form 1041). With both of these assets, 
the tax preparer should determine whether 
either is payable directly to a named benefi-
ciary at the decedent’s death. For example, 
most IRAs allow the owner to designate a 
beneficiary; this beneficiary then has the 
right to receive any distributions made after 
the decedent’s death. Similarly, if stocks are 
held in a brokerage account, the account it-
self may include a “pay on death” or “trans-
fer on death” designation that will assign 
the interest in the account. In these cases 
the assets pass directly to the beneficiary 
upon the decedent’s death, and the assets 
are not included in the probate estate. If no 
such designation exists for either account, 
or if the estate is named as the beneficiary, 
then the income may be reported on the 
estate income tax return.

Q: Last year, my client’s non-grantor trust sold property 
resulting in a gain of over $100,000. The trust was a 

testamentary trust created when my client’s husband died. My 
client is the sole beneficiary of the trust’s income. When she 
dies, the trust corpus passes to her two adult children. Should 
the capital gain be taxed at the trust level, or should the trust 
issue a K-1 to my client as the income beneficiary?

CAPITAL GAINS IN A TRUST

Retirement or Profit-Sharing Plans, IRAs, Insurance Contracts, 
etc.) with the decedent’s SSN, even though some were received 
after the date of death. The broker will not issue two separate 
1099-Rs. How should the before-and-after date of death 
amounts be reported?
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A:Yes, the executor should re-
quest a tax ID number from 
the Canadian beneficiary in 
order to comply with federal 

income tax withholding and reporting re-
quirements. Form W-7 is used by nonresi-
dent aliens to apply for an IRS individual 
taxpayer identification number (ITIN).

A domestic estate will likely need to 
withhold taxes on a distribution made to a 
nonresident alien beneficiary, but only if the 
estate has distributable net income (DNI) 
that must be reported to the beneficiary. The 
executor of the estate also should request 
an identifying number from the beneficiary. 
The executor may be subject to penalty for 
failing to provide a beneficiary’s identify-
ing number, unless the executor can show 
reasonable cause.

DNI is calculated on the first part of 
Schedule B (Interest and Ordinary Divi-
dends) of Form 1041. A domestic estate 
is required to withhold tax on the DNI 
includible in the gross income of a foreign 
beneficiary to the extent that the DNI 
consists of an amount subject to withhold-
ing that is distributed (or required to be 
distributed). The amounts subject to with-
holding must be reported on Form 1042-S 
(Foreign Person’s U.S. Source Income Sub-
ject to Withholding) even if no amount was 
actually withheld (for example, because of a 
treaty or exclusion in the Internal Revenue 
Code). A Form 1042-S must be filed for 
each foreign person beneficiary. If the estate 
is required to file a Form 1042-S, the estate 
must also file a Form 1042 (Annual With-
holding Return for U.S. Source Income of 

Foreign Persons) since the estate is acting  
as a withholding agent.

On the K-1, the executor indicates that 
the beneficiary is foreign in box H. The K-1 
instructions also indicate that the executor 
must include the beneficiary’s identifying 
number. Regardless of whether a non-resi-
dent beneficiary has an ITIN, the executor 
will still need to complete a Form 1041 
Schedule K-1 on behalf of each beneficiary 
consistent with the IRS instructions to 
Form 1041. If the estate completes a K-1 
on behalf of the nonresident beneficiary 
but does not include a tax ID number for 
the beneficiary, then the IRS may impose a 
penalty for each such failure. The execu-
tor can avoid this penalty if s/he attaches a 
statement that shows reasonable cause ex-
plaining why an exception should apply. EA

RESOURCES 

IRS Publications: 
–559: Survivors, Executors, and Administrators
–519: U.S. Tax Guide for Aliens

Internal Revenue Code Secs. 61(a)(12), 643(a)(3), 6722
Reg. Sec. 1.643(a)-(3)
Form 1041 instructions, www.irs.gov/pub/irs-pdf/i1041.pdf
Form 1042 instructions, www.irs.gov/pub/irs-pdf/i1042.pdf
Form 1099 general instructions, www.irs.gov/pub/irs-
pdf/i1099gi.pdf

Q: Does a Canadian beneficiary need a tax ID when 
receiving a Schedule K-1 (Form 1041) from a U.S. estate? 

This is the final year an estate income tax return will be filed. 

TAX ID REQUIRED FOR A NONRESIDENT  
ALIEN BENEFICIARY


